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August 15, 2016
Office of Administrative Law 

300 Capitol Mall, Suite 1250 

Sacramento, CA 95814 

Attention: Chapter 2 Compliance Unit

Re: Alleged Underground Regulation 
Dear Office of Administrative Law:


Troy Leopardo, Senior Biologist with Leopardo Wildlife Associates (LWA), hereby petition the Office of Administrative Law (“OAL”) to investigate and make determination about the use of underground regulation by the California Department of Forestry and Fire Protection (“CAL FIRE”), pursuant  to Government Codes §11340.5 and California Code of Regulations (“CCR”), Title 1, § 260.   Mr. Leopardo maintains that the consultations and environmental analysis that CAL FIRE relies on to mitigate significant environmental impacts of timber harvesting, as provided by the California Department of Fish and Wildlife (CDFW) violates California Forest Practice Rules (FPRs) and the California Environmental Quality Act (CEQA).   
Specifically, additional GBH rookery protection measures made contingent for approving 1-15-014 DEL, the “Gautreaux Timber Harvesting Plan” (THP), and violations handed down by CAL FIRE for 1-15EX-294 HUM, 1-15EX-295 HUM, and 1-15SEX307 HUM,  the “Crosswhite Exemptions”, not only violated the FPR because they involved operations outside the critical period.  Because they were based on an implied assumption of “environmental significance” that is prohibited by CEQA, they are non-compliant with standards of adequacy established in Public Resources Code (PRC).  As such, they amount to underground regulation under the California Administrative Procedure Act (APA), as explained below.  

1. Identification of Petitioner
Petitioner: Troy Leopardo, Leopardo Wildlife Associates (LWA) Senior Biologist

Address: 145 Liscom Hill Road, McKinleyville, CA 95519

Phone Number: 707-502-9357

E-mail: leowild@prodigy.net
Leopardo Wildlife Associates

145 Liscom Hill Road McKinleyville, CA 95519

(707) 502-9357

2.
State Agency Being Challenged
The agency being challenged herein is the California Department of Forestry and Fire Protection (“CAL FIRE”) and the Board of Forestry and Fire Protection (“Board”), which by law is the government-appointed body within CAL FIRE.

3.
Description of Purported Underground Regulations
Every “regulation” is subject to the rulemaking procedures of the California Administrative Procedure Act (California APA) unless expressly exempt by statute.
  A regulation means every rule, regulation, order, or standard of general application or the amendment, supplement, or revision of any rule, regulation, order or standard adopted by any state agency to implement, interpret, or make specific the law enforced or administered by it, or to govern its procedure.
   Consequently, any mitigation measure that adopts general standards to govern that program will likely also be a regulation subject to the California APA.

CAL FIRE is the agency statutorily charged with review and approval of logging operations on State and private land in California.
  The California Board of Forestry and Fire Protection (BOF) is the government-appointed body within the CAL FIRE charged with the duty to adopt regulations implementing the Z’berg-Nejedly Forest Practice Act.
  Thereto referred to as the California Forest Practice Rules (FPRs), this regulation, as adopted by the Board, governs timber harvesting on private lands and “shall be the only criteria” employed by CAL FIRE when reviewing timber-harvesting plans.
  
Certified under PRC §21080.5 as California Environmental Quality Act (CEQA) equivalent, the FPRs provide a process that substantially lessens or avoids significant adverse impacts on the environment.
  Although excused from certain requirements of CEQA, environmental review procedures for a timber harvest plan are the same as for an environmental impact report.
  A less known provision, Chapter 2.5 of CEQA specify that projects qualify as Mitigated Negative Declarations (MNDs), if it can be reasonably concluded that all potential significant effects have been avoided or mitigated to a level of insignificance.
  Containing a broad array of environmental protection measures targeting State and federally protected species, as well as sensitive terrestrial and aquatic habitats, the FPRs also include explicit protection measures for BOF species listed as “Sensitive”, found nesting in association with a proposed timber-harvesting plan.
 
A commonly occurring species in northwestern California, The Great Blue Heron (GBH) (Ardea herodias) is considered by the International Union for Conservation of Nature (IUCN) to be of “Least Concern”.
  Nevertheless, the BOF has lumped it together with other bird species it considered “sensitive” based on the inclination for tightly clustered herons nesting together to depart abruptly when disturbed, leading to mass mortality of young birds.  Defined as a breeding colony of rooks, GBH rookeries are typically seen as a collection of nests high in a clump of trees. As such, the FPRs require special protection-zones for GBH rookeries only in situations where five or more heron nests are clustered together.
  

The term “Active Nest” for GBHs is defined by the FPRs as “site at which breeding efforts have recently occurred ...within the last two years”.
  Notably, the rules permit operations within 300 feet of a GBH rookery during the critical period, providing they be “staged with a gradual approach to the nest”.
  However, not only is this stipulation systematically ignored by CAL FIRE and CDFW, they are also unwilling to consider that year round operational limitations meant to protect nesting habitat are very different from restrictions intended to minimize disturbance to nesting birds during “the critical period”.
  


For instance, whereas year-round protection for Golden Eagles (Aquila chrysaetos) prohibit clear cutting within the buffer zone of an active nest, protection for GBH rookeries outside the critical period require only “that all nest trees containing active nests shall be left standing and unharmed.”
  However, by interpreting language in the FPRs requiring consultation with CDFW, CAL FIRE routinely compels landowners to adopt protection measures that far exceed the FPRs.   The “Gautreaux THP” and “Crosswhite Exemptions” are thus similar in that they both involve alleged GBH rookeries, for which CAL FIRE made substantially larger protection buffers recommended by CDFW conditional for project approval.  
Although previously disclosed to CAL FIRE in THPs by past landowners, the presence of GBHs nesting on these two small timber parcels went undetected partially because nobody had entered this information into the California Natural Diversity Data Base (CNDDB) at the time of project submission.  Mr. Gautreaux was fortunate to be alerted to the presence of five or more active heron nests by public comment from an adjacent landowner. In the heron consultation for the Mr. Gautreaux THP, Jon Hendrix, Timber Harvest Program Senior Environmental Specialist with CDFW’s Northern Region, failed to document the presence of these nests.
  Nevertheless, at the request of CDFW, Mr. Gautreaux consented to protecting the site as if it were a rookery.  He also agreed to the recommendation of private consulting biologist Frank Galea, providing an additional 100-foot permanent no-cut buffer around these nest-trees.
  
Nevertheless, contrary to the opinion of Mr. Gautreaux’s biologist, Senior Environmental Specialist Hendrix recommended a 300-foot no-cut buffer and quarter mile seasonal restriction, expressing concerns that the protection buffer offered by the landowner may suffer blow-down. Additionally, Mr. Hendrix claimed that the potential loss of this site could be significant because it was the only rookery recorded by CNDDB within Del Norte County.  Having declined to implement substantially larger protection buffers recommended by CDFW, Mr. Gautreaux’s THP was rejected by CAL FIRE on the basis that it "would cause significant, long-term damage to the Great blue heron, a listed species".
    Appealing the denial of his THP to the BOF, the Board nevertheless sustained CAL FIRE’s rejection, four votes to one.
  

The manner in which CAL FIRE issued violations for the Crosswhite Exemptions is equally troubling.  In spite of an absence of documented heron activity within the last two years, Jobey Tritchler (A-10965), the Licensed Timber Operator (LTO) of record was given a violation for operating within 300 feet of an alleged heron rookery based on a consultation provided by the same team of CDFW biologists involved with Mr. Gautreaux’s THP.
  Furthermore, CAL FIRE relied on the same CDFW individuals’ description of the project area’s appearance six months later, in early spring, to revisit the previous notice of compliance for 1-15EX-294 HUM and issue RPF Cameron Holmgren (RPF#2929) a violation for erroneous watercourse classification.

Although it does not directly regulate land use, CEQA does require state and local agencies to follow a protocol of analysis and public disclosure of environmental impacts of proposed projects and adopt all feasible measures to mitigate those impacts.  Nevertheless, “reasonable” is a fundamental CEQA principle mentioned in statute over seventy times.  As such, had the Gautreaux THP and Crosswhite Exemptions been considered as MNDs, the potential incidental taking of such common birds should reasonably have been considered categorically mitigated at the landscape level.  Inexplicably, although the FPRs contain numerous standards and requirements designed to reduce or mitigate the significance of environmental impacts from timber harvesting operations, CAL FIRE has dismissed my insistence that the THP review process be considered as such.   

Neither feasible, reasonable nor prudent, the length and expense at which Messer’s Gautreaux and Crosswhite had to go in order to protect themselves from this regulatory overreach exemplifies the harm that CAL FIRE’s failure to enforce the law has on small landowners.  Compelled to negotiate for his property rights when refusing to go along with CDFW’s original recommendations, it should be noted that they only conceded to a limited harvesting in the area between 100 and 300 feet when faced with the imminent rejection of Mr. Gautreaux’s THP.  As such, these projects are analogous to Mr. Charles Ciancio’s 2006 petition submitted to the OAL regarding an alleged violation of Government Code §11340.5 involving an extralegal buffer zone around an osprey nest.  Notably, in its response, the OAL stated, “if acceptance of a 1,320 foot buffer zone ....is truly voluntary and ...results from  a case-by-case analysis ...., then there would be no underground regulation.  If, however, acceptance of ...buffer zone is somehow coerced, the issue arises of whether this is being enforced by CDF or by DFG.”
  

In conclusion, as lead agency, CAL FIRE has seriously abused its discretion by relying on information that failed to adhere to CEQA’s exacting standards for environmental impact reporting.
  Not only did they fail to adhere to explicit rules for operating outside the critical period for GBH rookeries, it appears the violation given to Messer’s Tritchler and Holmgren were based on conjecture and misinformation from the same team of CDFW Specialists involved with Mr. Gautreaux’s THP.  Having abrogated its Lead Agency responsibility by embracing fatally flawed CDFW recommendations, the BOF’s decisions to deny Mr. Gautreaux’s THP, and subsequent violations issued by CAL FIRE with regards to the Crosswhite Exemptions constitute but two examples of the type of underground regulation that is systemic in the THP review process.  
4. Description of the agency actions you believe demonstrate that it has issued,  used, enforced, or attempted to enforce the purported underground regulation
A prejudicial abuse of discretion is established if an agency fails to proceed in a manner required by law, if the agency’s decision is not supported by its findings, or if the findings are not supported by substantial evidence.
  Required to consult with other responsible agencies, it is nonetheless a Lead Agency’s responsibility to assure that environmental review procedures are conducted in accordance to CEQA policy requirements as articulated in guidelines for planning and environmental review procedures.

Licensed California Foresters are responsible for providing enough information about a harvesting-plan and its potential significant adverse environmental impacts to permit the “Director” of CAL FIRE to exercise the discretion and make the determinations required by the Act and rules.  However, the sole responsibility for implementation of the FPRs and CEQA belongs to the Director.
  As such, CAL FIRE representatives acting under such authority are personally accountable for the accuracy and integrity of the narrative they incorporate into the THP review process in the same manner as a private RPF.
  
In Pre Harvest Inspection (PHI) Report for the Gautreaux THP, CAL FIRE Forester Heather Brent (RPF #2656) endorsed CDFW’s speculative claim that 100-foot buffer offered by landowner was susceptible to blowing down, lending support to this theory, she stated that CDFW’s recommendations were in compliance with 14 CCR 919.3(b)(3).
On the other hand, questioning the significance of alleged environmental impacts, the Initial Study (IS) I submitted for this THP disputed the assertion that the mere possibility of this heron rookery blowing down could be significant. 
  
Though it exposed serious flaws with the manner that CAL FIRE implements the FPRs, CAL FIRE’s Michael Baker, Ph.d Forest Practice Biologist, nevertheless rejected my literal interpretation of the FPRs in favor of recommendations by CDFW that ostensibly mitigate potential significant impacts to this rookery.  Even after I informed Review Team Chair William Forsberg (RPF#2755) that CEQA requires additional mitigations only for impacts that are potentially significant, he persisted in the assertion that “potentially adverse impacts” to this particular GBH rookery needed to be mitigated.  Furthermore, the assertion in my IS that this 13.6 acre THP qualified as a MND was challenged by CDFW Environmental Specialist Monty Larson and CAL FIRE’s James Robbins (RPF#2627), backing up their rebuke with a blanket statement referring to the FPRs CEQA certification, which they claimed merited a THP the consideration “equivalent to an environmental impact report”.  
Regrettably, the Board was similarly disinclined to acknowledge that the extensive environmental protection measures incorporated in the FPRs effectively mitigate the significance of incidental impacts to State listed species.  Embracing the speculative blow-down argument presented by CAL FIRE Foresters Ms. Brent and Mr. Robbins, the BOF also bought Timberland Conservation Program manager Joe Croteau‘s repeated assertion that GBHs associated with the Gauteaux THP were significant because they were ‘the only one recorded on the CNDDB within Del Norte County.’  In speaking for the majority, BOF Member Stewart Faber (RPF#2585) concurred with CDFW’s “fair argument” for an environmental significance.  However, Richard Wade (FPF#2016), the single dissenting BOF member, recognized my notion that certain members of the Review Team were seeking to penalize Mr. Gautreaux for failing to disclose these herons.  Going as far as blaming Mr. Galea, CDFW Environmental Specialist Larson informed Mr. Gautreaux’s Forester that Mr. Galea’s services would no longer be acceptable for work on this THP.  
Nevertheless, the record shows that CAL FIRE and CDFW were first informed of these herons by a former landowner in THP 1-92-236 DEL, but that they were not reported to the CNDDB until after re-disclosed to CAL FIRE in comment by adjacent landowners on March 12, 2015.
  Inspecting the site on March 17, CDFW “observed at least nine nest structures, in at least four trees”, and while reporting two juveniles on July 15, their consultation for 1-15-014 DEL nevertheless failed to establish the exact number of active nests.  Visiting the site later in May, Certified Biologist Frank Galea confirmed at “least two active nests”.
 However, cataloged as “Unprocessed Animal Data from Online Field Survey Form”, the information submitted by M. Larson et al. to the CNDDB is careful not to mention the actual number of active GBH nests encountered.  
A reoccurring problem, review of heron consultations conducted by CDFW’s Timberland Conservation Program reveals the regularity at which they neglect to denote the actual numbers of “active” nests.  Having visited the site on numerous occasions without detecting any signs of nesting GBHs, the consultation CDFW provided to CAL FIRE for the Crosswhite Exemptions is equally ambiguous.
  First reported to CAL FIRE in association with 1-99-356 HUM, this alleged rookery last received CDFW consultation in 2001, but somehow this historical occurrence found its way into 1-14-128 HUM, the Slater Creek THP, submitted for an adjacent parcel belonging to Mr. Crosswhite’s parents.
  
Although CDFW and CAL FIRE had known about herons nesting at the Crosswhite site for fifteen years, they did not report them to the CNDDB in time to alert Mr. Holmgren of their proximity.  Curiously, whereas CDFW attended the Slater Creek THP PHI, recommending an 800-foot seasonal disturbance buffer far exceeding the FPRs, they did not express any interest in reaffirming the status of these herons at that time.
  However, given that metadata for these heron nests is completely missing for the period between 2001 and 2016, the manner that CDFW entered these historical GBH nests on the CNDDB as a rookery is particularly troubling.  
Identified by the CNDDB as “Occurrence Number 134”, and supposedly “Updated” on August 10, 2015, this rookery was last observed on the date given as “201X-XX-XX”.  However, not only is this source fifteen years old, it appears historical surveys conducted by SCOPAC Biologists in 2001 have been misinterpreted.  Surveys conducted by Mark Freitas and Stacy Ssutu for 1-99-356 HUM indicates that there was only one active nest that year.
  Initial consultation by CAL FIRE Biologist Jay Harris is equally speculative concerning the number of active heron nests observed at this site.
  Exemplifying the tone and tenor of the consultations CDFW provides to CAL FIRE, the manner in which they handled these heron occurrences is also indicative of prevailing CNDDB mismanagement.  

This database is operated by CDFW and available to private subscribers for a yearly fee.  Often outdated and notoriously inaccurate, not only does this information come with an explicit disclaimer that highly recommends review of available meta-data, an examination of meta-data provided by the CNDDB for herons associated with the Gauteaux THP and Crosswhite Exemptions reveals a speculative narrative, devoid of key information, categorized in two differed databases, and mapped with three different symbols.
  Unable to find any relevant survey data relating to this rookery, other than heron activity and eggshell fragments reported to CAL FIRE by landowner in early 2016 that lead the discovery of two active GBH nests in a single Redwood more, my  investigation indicates that the last time nesting herons were documented at this site was in 2001.
  Given that these two nesting GBHs are located more than 1,000 feet east of where nesting herons were last located in 2001, they should not be considered the same as CNDDB Occurrence Number 134.
Whereas CDFW’s role in the timber-harvesting review process is strictly advisory, as a Responsible Agency, CDFW is required by CEQA to track information developed from environmental review of individual projects and incorporate it into databases “which can be used to reduce delay and duplication in preparation of subsequent environmental review”.
  Prohibiting the use of historical records or anecdotal occurrences as substantial evidence; nevertheless, CEQA makes clear that CDFW should collect and disclose information in such a manner that it can be used to assist in making subsequent or supplemental negative declarations or environmental impact reports.
  However, in addition to unambiguous rules pertaining to GBH rookeries, both CDFW and CAL FIRE chose to ignore provisions in the FPRs that only require RPFs researching past harvesting plans to go back ten years.
 
Confused as to who is ultimately responsible for collecting relevant biological information from the public record, CDFW regularly requires landowner representatives to report such information to the CNDDB, making them buy it back from them once a year.  However, given CDFW’s utter failure to  report the GBH nest information that landowners disclose to CAL FIRE to the CNNDB, Timberland Conservation Program manager Joe Croteau‘s repeated assertion to the Board that Gauteaux’s herons were significant because they were the only ones this database recoded within Del Norte County borders on duplicitous.  

The explicit purpose of environmental analysis for a THP under CEQA is to identify potential significant effects, identify alternative treatments, and indicate the manner in which those significant effects can be mitigated or avoided.
 As such, the FPRs are only open to interpretation in instances were substantial evidence has been presented indicating a potential significant environmental impact.  Alas, it seems the decision-making body has adopted the incomplete and misleading definition of “environmental significance” presented in the FPRs as simply “a substantial or potentially substantial adverse change in any of the physical conditions within the area affected by the project”.
 However, environmental significance as defined by CEQA is reserved for presently existing flora and fauna being potentially affected by a proposed project.
  
In the event that any member of a THP review team concludes that the plan as filed would have a significant adverse environmental effect, that member shall explain and justify this conclusion in writing as precisely as possible.
  Clearly, that did not happen in these cases.  Unfortunately, whereas CAL FIRE and its Board are obliged to follow CEQA, they have failed to grasp that other involved agencies are not bound to the same standard.
  Nevertheless, before requiring “mitigations”, CEQA not only compels a lead agency to demonstrate their necessity by providing substantial evidence that proposed project is likely to result in a significant environmental impact; the proposed mitigations should also be feasible.  
Significance and feasibility are statutory CEQA components of fundamental importance to the environmental impact analysis process.  In PHI Report for the Gautreaux THP, CDFW contend that they provided “feasible and project-specific recommendations to avoid or reduce potential significant direct, indirect, and cumulative impacts in accordance with the Forest Practice Rules 14 CCR 1037.5(f)”.
 However, their analysis provides no further mention of these fundamental principles.  Failing to distinguish “adverse impacts” from those “potentially significant”, CDFW consultation for this THP is nevertheless careful not to describe recommended heron protection measures as “mitigations”.  

In accordance to CEQA statute the operative term by which a lead agency can exert eminent domain, the “environmental significance” of a THP should be considered in the context of locally occurring plant or animal communities threatened by local elimination, in jeopardy of experiencing substantial habitat reduction, or dropping below self-sustaining levels because of a proposed project.
  Whereas the FPRs specify that boundaries and configuration of nest buffer zones be flagged by an RPF, in consultation with CDFW, there is nothing in the FPRs or CEQA that gives CDFW the kind of “Carte Blanche” authority bestowed on them by CAL FIRE.  Although I informed Review Team Chair William Forsberg that the FPRs require additional mitigations only for impacts that are potentially significant, he persisted in the assertion that “adverse impacts” to the Gautreaux GBH rookery needed to be mitigated.  
The California Environmental Quality Act prohibits speculative or wrongful opinions that are outside the discretionary powers of the law.
  Unfortunately, it seems the decision-making body has misconstrued language in the FPRs stating, “buffer zones shall be designed to best protect the nest site and nesting birds from the effects of timber operations” to mean ‘by any means possible’.  Indeed, that is precisely what CDFW Senior Environmental Scientist Susan Sniado suggests in a January 19, 2016 memo.
 When asked by CAL FIRE to specify why a 100-foot no-cut protection buffer would not sufficiently mitigate significant impacts to this heron rookery, she clearly stated her position that even the possibility of damage to these nesting trees could be environmentally significant.  However, because CDFW’s assertions of environmental significance are rarely compliant with CEQA disclosure provisions, their recommendations not only habitually violate the FPRs, they also conflict with CEQA and the California APA.  
Another fundamental element of a CEQA environmental impact report is that analysis must include a description of the physical environmental conditions near the project, as they exist at the time of project submission, against which a lead agency determines whether a detrimental impact is significant.
  In 2010, the California Supreme Court ruled that this critical metric of adverse environmental impacts should indeed be analyzed with respect to current environmental baseline conditions.
   Incongruously, this fundamental principle is entirely absent from the THP review process.  To the contrary, references to historical conditions are ubiquitous in the CDFW narrative. Their Timber Harvest Review Manual even encourages thresholds based upon historic conditions.

Disinclined to consider that Gautreaux GBH nests were located 50 feet from a county road; the insidious manner in which this decision-making body has misunderstood environmental baselines is evident in statements made by BOF member Susan Husari.  Suggesting the necessity of extra protection for this rookery due to the “additional stresses of being in close proximity to a public road”, Ms. Husari neglected to consider the likelihood that these birds had habituated to elevated disturbance levels.  She also failed to understand that, other than as provided in the FPRs, CEQA imposes on private landowners no legal obligation to mitigate environmental impacts associated with existing baseline conditions.
Misled into applying a wrong definition for environmental significance, and absent meaningful baseline evaluation, these intrinsic flaws of the THP review process are serious problems in themselves.  Disregarding my argument in the IS for Mr. Gautreaux’s THP that the potential incidental taking of these GBH nests would be neither likely nor environmentally significant, there is also reason to question the decision-making body’s fundamental understanding of science.  Disregarding the testimony of Mr. Gautreaux, a former naval aviator, they instead relied on weather data provided by Mr. Robbins for Crescent City’s municipal airport, nearly twelve miles away.
 Based on one single alleged depredation of a rookery in Humboldt County, the BOF accepted CAL FIRE RPF Brent’s concerns that 100-foot buffer offered by Mr. Gautreaux blow down.   However, not only does Ms. Brent lack the qualifications to determine the likelihood of this buffer blowing down, a closer look at the consultation Mr. Harris prepared for 1-99-356 HUM, the original source of alleged GBH rookery on the Crosswhite properties, reveals an apparent attempt to explain the absence of herons previously nesting nearby in an otherwise intact nesting zone.  
As such, CAL FIRE and the BOF acted outside their discretionary powers when they made CDFW’s extralegal heron-protection recommendations contingent for approving the Gautreaux THP.  In an even more grievous infringement of private property rights, the violations issued for the Crosswhite Exemptions by CAL FIRE for operating within 300 feet of a GBH rookery not only contradict the FPRs, it appears CNDDB Occurrence #134 was based on anecdotal information that should never have been entered into this data base in the first place.  A chronology of events leading up to these violations suggests an attempt by CDFW to rectify a situation brought to light by their previous failure to report herons associated with the Gautreaux THP to the CNDDB.  

There are similar concerns regarding CAL FIRE’s ability to comply with CEQA disclosure requirements.  Dated July 31, the 2015 CDFW heron consultation for Mr. Gautreaux’s THP was not entered into their FTP site until September 22, a day after I asked Mr. Larson why this document had not been made available to the public.  Sent directly to the Registered Professional Forester (RPFs), either Cal-Fire did not receive a copy, or they neglected to make it available in the public record.  When questioned as to why this document had not been available sooner, Mr. Larson stated that this was the RPF’s responsibility.  
Although CDFW’s GBH consultation for the Crosswhite Exemptions does appear in the public record, suspiciously, CAL FIRE has to date not included my report contradicting their findings.  More troubling, this landowner’s July 11 Petition and Notice of Defense/Request for Hearing in accordance to 14 CCR §1057.1 was also ignored.  Indicative of bureaucratic arrogance that systematically denies small landowners the same due process it extends to environmental activists, these cases exemplify CAL FIRE’s lack of due diligence with regards to making the FPRs truly CEQA compliant.  
5. 
Legal basis for believing that the guideline, criterion, bulletin, provision in manual, instruction, order, standard of general application, or other rule or procedure is a regulation as defined in  Section 11342.600 of the Government Code; no express statutory exemption to the requirements of the APA is applicable
A regulation “means every rule, regulation, order, or standard of general application or the amendment, supplement, or revision of any rule, regulation, order or standard adopted by any state agency to implement, interpret, or make specific the law enforced or administered by it, or to govern its procedure”.
  The California Court of Appeal recently ruled that mitigation measures that meet the California APA’s definition of regulation are subject to that statute’s requirements in addition to CEQA.
  The rules adopted by the Board are to be the “only criteria” to be used by CAL FIRE when reviewing THPs.  In accordance to PRC §4551(a), CAL FIRE, through its Board, is obligated to follow the rulemaking procedures of the APA.  Furthermore, no specific exemption to the APA is otherwise applicable.  
6.
Information demonstrating that the petition raises an issue of considerable public importance requiring prompt resolution
The process by which CAL FIRE implements the FPRs not only affects the livelihood of landowners and forest resource professionals, it also has far-reaching environmental and socio-economic consequences.  Having evolved significantly since the inception of these rules in 1973, improved environmental protection for fish and wildlife today make California’s forest regulations some of the strictest in the world.
 However, this petition shows that CAL FIRE and its Board does not understand the legal process and underlying biology well enough to protect the property rights of small landowners. 
The reason that the FPRs were certified as CEQA equivalent was twofold, a regulatory program already existed requiring detailed environmental analysis essentially covering the same ground as the environmental impact report (EIR) process, and secondly, the normal EIR process would be too cumbersome to be feasible.
 Intended to provide a more streamlined CEQA alternative, while still ensuring that it had enough of its fundamental features; nevertheless, powerful forces seem intent on making forest management as complicated and costly as possible.   
Unfortunately, CAL FIRE has long been an unwitting accomplice to this type of attempt to enforce underground regulations.  Involved with the FPRs since 1990, I find it increasingly difficult to reconcile my understanding of State and Federal law with the manner that CAL FIRE conducts THP review.  Rather than science and regulation, there is a sense that rogue elements within the decision-making body are taking advantage of CAL FIRE’s confusion as to the FPRs CEQA equivalency to leverage as much environmental protection as possible.  Having repeatedly voiced concern whether consultations provided by CDFW’s Timberland Conservation Program meet the strict scientific and legal standards required by CEQA, as of yet it has proven impossible to hold them accountable for the speculative analysis and wrongful recommendations they provide to CAL FIRE.  
This petition is a synthesis of a journey into CEQA’s arcane landscape of biological and regulatory analysis initiated after a PHI Report by CDFW Senior Scientist Richard Fitzgerald misrepresented northern spotted owls (Strix occidentalis carinua) (NSO) habitat and other information provided by me for 1-06-163 MEN.
  Although I lodged a complaint with Mr. Fitzgerald’s supervisor while also challenging his license to practice forestry, CAL FIRE declined to pursue the licensing case on the premise that Mr. Fitzgerald’s opinions were not issued under the license that California’s taxpayers had bestowed on this public servant.  Moreover, Deputy Director Kevin Hunting, in a letter defending his colleague, informed me that such behavior was indeed consistent with CDFW’s trustee responsibilities and stated: 

“Recommendations on apparently similar issues can vary among regions due to local conditions related to species biology and population dynamics, conditions, and local knowledge of species response to management activities”.

In other words, this agency believes it is a law unto itself.  Consequently, nearly every North Coast Region CDFW PHI report contains additional provisions intended to ‘ensure adequate short-and long-term wildlife and aquatic habitat conservation and management for biologically sustainable populations’.  Unfortunately, CDFW’s reliance on individual specialists conducting THP review on a case-by-case basis has created inconsistent regulatory implementations, not only across jurisdictions, but also for different projects within the same jurisdiction.
  Identifying problems with the consistency, effectiveness, and accountability of CDFW’s CEQA implementation process, a 2002 report by the California Legislative Analysis’s Office (LAO) noted that the absence of reliable data and lack of standardized protocols complicated CDFW program management and legislative oversight.
  
In a 2009 letter prepared at the request of the RPF submitting 1-08NTMP-009 MEN (Bower NTMP), I informed CAL FIRE that their failure to assess environmental significance in accordance to statute, and lack of consideration of feasibility, seriously comprised the harvest-plan review process.
  When asked about the complete absence of a meaningful evaluation of the feasibility of CDFW’s recommendations, Mr. Hendrix, on the phone, stated that his Department conducts “internal” feasibility assessments, but that the ultimate responsibility probably lay with CAL-FIRE.  Incidentally, although fulfilling every requirement to assure CAL FIRE that it did not contain habitat for federally listed marbled murrelets (Brachyramphus marmoratus), and having prevailed against environmentalist litigation, this landowner was still obliged to retain mitigation for this species.  Nevertheless, it would seem reasonable that the feasibility of extralegal protection measures be evaluated by the agency requesting them. 
The purpose of THP environmental review under CEQA is to avoid potential significant environmental impacts by adopting feasible mitigations, while ensuring that both the public and the decision makers are fully informed; not to set procedural traps for plan preparers.
  However, besieged by questionable claims of significance from CDFW and environmental activists, this petition shows that CAL FIRE does not understand the CEQA process well enough to protect small landowners from overzealous agency specialists.  Exemplifying a regulatory mission creep that is making forest management unreasonably expensive, but without a commensurate conservation value, the manner in which landowners are being forced to address frivolous requests for additional information and implement unnecessary mitigation measures has become a major factor in escalating THP preparation costs.    
Feasibility is defined as “capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social and technological factors”.
   The importance of this key concept is reflected in Specific Requirements for Protection of Nest Sites that explicitly links CDFW consultation to feasibility.
  Unfortunately, CEQA imposes no explicit obligation on Lead Agencies to consider compliance costs.
 Accordingly, CAL FIRE has had no incentive to consider escalating timber-harvesting plan preparation costs. 
A 2005 study of the impacts of regulation on THP preparation costs found a 1,200 percent increase over the last 30 years.
   Concluding that declining returns to private investment coupled with mounting regulatory hurdles had created incentives to convert forests to other land uses, and noting an average compound annual rate of about 4% above inflation, according to this study, THP preparation costs experienced an unexplained 60% increase around 1993.  Corresponding to a period when the timber industry was struggling to achieve CEQA compliance, while dealing with difficult federal Endangered Species Act (ESA) issues, it also coincides with involvement of key individuals within the CDFW Timberland Conservation Program leadership. 
Incidentally, this period also corresponds to the tenure of former CAL FIRE biologist Jay Harris.  One of the original architects of a policy of willfully exaggerating the significance of environmental impacts for the purposes of coercing landowners into additional protections measures, subsequently employed by California State Parks, Mr. Harris authored the official response to a Caltrans project intent on widening highway 101 through Richardson’s Grove Park State Park.
  Misrepresenting CEQA in a similar manner, that project resulted in protracted litigation, ending up costing $3.9 million in environmental clearance, with over $1 million paid out to plaintiff’s attorneys.
 
The CEQA environmental review process is supposed to be guided by standards of practicality and reasonability.
  However, rather than following existing CEQA case law, CDFW seems to have taken their cue from the Environmental Protection and Information Center (EPIC).  The Department’s insistence that timberland owners mitigate highly speculative incidental impacts aside, CDFW does have blanket authority to approve unintended “taking” incidental to otherwise lawful activities.  However, a closer look at the consultations this agency provides for CAL FIRE shows that they routinely adopt the most arduous and difficult interpretations of law, basing their opinions on conjecture and implicit assumptions of significance, but seldom accounting for the feasibility of their recommendations.  
Even after testifying that they had mistakenly projected the strict prohibition against incidental takings of the federal Endangered Species Act (ESA) onto this GBH rookery, BOF member Kimberly Rodrigues questioned how I could be so sure that the 100-foot protection buffer proposed by Mr. Galea around the rookery “would not blow down”.  Indicative of the “Napoleonic Justice” currently permeating the THP process, even if proposed harvesting would result in the eventual blow down of a rookery; this would not be environmentally significant because a more astute interpretation of the FPRs qualifies this THP as a MND.  

In summary, CDFW has mislead CAL FIRE and the BOF into believing that the potential loss of GBHs nesting on Mr. Gautreaux’s THP could be of environmental significance for the same reason they fabricated the alleged GBH rookery on Mr. Crosswhite’s property, to reduce the amount of trees harvested by any means available.  Illustrating a distain for a process that they neither agree with, nor have bothered to understand, the grievous manner in which individual CDFW Specialists misrepresent California law is exacerbated by CAL FIRE’s notion that looking after the landowners’ interests is solely the consulting RPF’s responsibility.  As confirmed by CAL FIRE’s Peter Luzinger (RPF#2904), in a phone call relating to the Gautreaux THP, this attitude was perhaps best captured by  Former Division Chief Ms. Leslie Markham’s reply that landowners were “free to litigate”, when I attempted to call her attention to similar flaws in CAL FIRE’s northern spotted owl (NSO) “take” avoidance process.  
7.
Attached additional Information to Assist OAL in Evaluation of Petition
The following attachments pertinent to the Gautreaux THP and Crosswhite Exemptions are provided in support of this Petition for OAL consideration:  
Attachment A: 
1-99-356HUM Heron Metadata 

Attachment B: 
California Natural Diversity Data Base Great Blue Heron Information for the Gauteaux THP and Crosswhite Exemptions
Attachment C:
Heron Nesting Survey for Jesse Crosswhite Exemptions (1-15EX-294 HUM, 1-15EX-295 & 1-15EX307 HUM)
8. Certification
I certify under penalty of perjury that on the date of this letter, I submitted a copy of this petition and all attachments to the state agency which has issued, used, enforced, or attempted to enforce the purported underground regulation, addressed as follow:
Sent To:
Ken Pimlott, Director via Susan Morones. Susan.Moronas@fire.ca.gov


California Department of Forestry and Fire Protection.



1416 Ninth Street



PO Box 944246



Sacramento, CA 94244-2460



916-653-7772

9.  Conclusion

On the behalf of Messer’s Gautreaux and Crosswhite, as well as the other natural resource professionals engaged with these projects, I would like to express our gratitude for the opportunity to present this petition to the OAL.  A breakdown in CAL FIRE’s ideological vision and internal discipline, this Lead Agency’s failure to adhere to statutory limitation constitutes potentially serious licensing violations.  Having undermined timberland owners’ trust in the regulatory process, CAL FIRE’s failure to follow California law also poses a substantial threat of litigation.

Sincerely, 
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Leopardo Wildlife Associates


145 Liscom Hill Road


McKinlyville, CA 95519


(707) 502-9357


leowild@prodigy.net
� Troy Leopardo is a senior biologist at Leopardo Wildlife Associates.  Involved with the Forest Practice Rules (FPR) since 1990, I have been retained by Messer’s Gautreaux and Crosswhite to provide a biological and regulatory review of great blue heron rookery protection measures, as required by CAL FIRE on their respective ownerships    
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